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STATEMENT OF ISSUES PRESENTED ON APPEAL
Whether or not the evidence presented at trial was sufficient
to sustain the conviction against the Defendant for Theft of an
operable motor vehicle beyond a reasonable doubt.
STATUTES AND RULES
Utah Code Ann. § 76-1-501(1)(2):
"(1) A defendant in a criminal proceeding is presumed
to be innocent until each element of the offense charged
against him is proved beyond a reasonable doubt.
In
absence of such proof, the defendant shall be acquitted.
"(2) As used in this part the words 'element of the
offense' mean:
(a)
The conduct, attendant circumstances,
results of conduct prescribed, prohibited,
forbidden in the definition of the offense;
(b)

or
or

The culpable mental state required.

STATEMENT OF THE CASE
David Aaron Nicholson was charged with One Count of Theft of
an Operable Motor Vehicle, a Second Degree Felony according to Utah
Code Ann. §76-6-404.

(Transcript, page 4)

Defendant was convicted as charged by the jury in the Second
Judicial District Court, County of Weber, State of Utah, the
fonorable David E. Roth presiding, on July 17, 1989.

STATEMENT OF FACTS
The Appellant, David Aaron Nicholson, was arrested on June 2,
1989, in possession of a vehicle which was later identified as
being stolen.

(Transcript, page 29, lines 3 through 25; page 32,

lines 15 and 16)
At the trial, evidence was presented that the individual who
Appellant purchased the car from, Quin Saunders, told the Appellant
that a highway patrolman had been to his lot and had checked for
titles to all the cars.

(Transcript, page 63, lines 17 through 25;

page 64, line 1; page 71, lines 15 through 25, and page 72, line 1
through 9)
The Appellant believed the frame of the vehicle might have
been stolen but after he saw the highway patrolman leave the yard
of Quin Saunders; the conversation he had with Quin Saunders
concerning the title to the truck; that the highway patrolman was
checking titles and Quin Saunders told him everything was all taken
care of, he did not think there was a problem.

(Transcript, page

74, lines 18 through 25; page 75, lines 1 through 14)

SUMMARY OF THE ARGUMENT
Appellant contends that the State failed to prove beyond a
reasonable doubt that he knowingly possessed a stolen vehicle.
2

ARGUMENT
POINT I.
The evidence presented at trial

is insufficient to prove

Defendant guilty beyond a reasonable doubt of Theft, a Second
Degree Felony.
Utah Code Ann. § 76-1-501 places the burden of proof upon the
State that the Defendant is guilty beyond a reasonable doubt and if
the State fails to meet that burden then the Defendant should be
acquitted.
The standard for review in these types of cases was set out in
"Upon review of the sufficiency of the evidence
supporting a conviction, we will reverse only when such
evidence is sufficiently inconclusive or inherently
improbable that reasonable minds must entertained a
reasonable doubt that the Defendant is guilty of the
crime of which he is convicted." State vs. Roberts, 711
P.2d 235 (Utah, 1985). See also State vs. Petree, 659
P.2d 443 (Utah, 1983).
In applying the standard of review to this case, the jury was
faced with the evidence that the Defendant, though suspecting that
the parts of the automobile he was driving may have been stolen, he
had been led to believe that the highway patrol had investigated
Quin

Saunders

and

had

found

that

he

had

titles

to

all

the

automobiles in the yard and therefore, there was no problem with
the title to his vehicle and that it was in fact not stolen.
The

evidence

presented

was

sufficiently

inconclusive

to

require a conviction in that to convict the Defendant the State
must show that he knowingly, or had reason to know, that the
vehicle was stolen.

3

CONCLUSION
Based upon the foregoing arguments the Defendant requests that
the conviction be overturned on the basis that the evidence is
insufficient to support the conviction.
DATED this I

day of April, 1990.

MARTIN V. GRAVIS
Attorney for Defendant/Appellant
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the
foregoing BRIEF OF DEFENDANT/APPELLANT, via First-class U.S. Mail,
postage prepaid this ry

day of April, 1990, to:

R. Paul Van Dam
Attorney General
236 State Capitol Building
Salt Lake City, UT 84114

MARTIN V. GRATIS
Attorney for Defendant/Appellant

4

it m mmmi<nmi«mnmtuumm

THE COURT:

You don't have to wait until the time

of trial to surprise me, if you felt you shouldn't do that.
MR. HEWARD:

The proposed Instructions, your

Honor, the changes that I made deal specifically with your
breaking out of the crime of theft, the only changes are
in sub-2.

You had just the A, the exercising unauthorized

control of the property of Ed Singleton, to wit, a '68
truck.

I have included B and C, which is the statutory

language as to receiving, retaining or disposing of
property knowing it has been stolen, and, C, breaks it out
even further.

And the second Instruction deals with

possession of recently stolen property.

And I have

included at the bottom of that the case support.
THE COURT:

I could hold off on the second one

and give that after my preliminaries.

Mr. Gravis, were

you aware the State was alleging theft by receiving?
MR. GRAVIS:

I knew that was the only theory that

they could go on.
THE COURT: Are you prepared to answer those
facts in this trial?
MR. GRAVIS: Yes.
THE COURT:

So you are not surprised by this?

MR. GRAVIS:

I am not surprised by this assertion,

MR. HEWARD:

Your Honor, I have the specific

cases out in my notebook regarding the charging under the

4

information about the vehicle?
A

Not that I recall at this time.

Q

All right.

On or about the 2nd of June of 1989,

did you observe a vehicle that you thought matched the
description of the stolen vehicle?
A

Yes, I did.

Q

Where was that at?

A

It was northbound on Monroe Avenue just crossing

through the intersection at 24th Street.
Q

All right.

Did you stop that vehicle?

A

Yes, I did.

Q

Who was the driver?

A

The gentleman seated at the table, Mr. Nicholson,

Q

All right. Was there anyone else with him?

A

Yes, a juvenile, age about 16, an Eddie Coy.

Q

Did you inform Mr. Nicholson why you had stopped

A

Yes.

Q

Did he respond to that?

A

Yes.

Q

What did he respond?

A

He said he bought the truck two days ago.

Q

Okay.

A

I requested to see the registration, the title,

him?

What did you do after that?

and some identification from him.

~>£%

A

There is some secret areas, and areas you would

be able to see.

Some areas list 6 or 8 digits, some list

A digits.

Q

You lifted the hood, what were you able to see?

A

The last six digits of the VIN number is on the

frame on the left side if you are looking—just looking,
it would be from the left side of the truck if you were in
the position of the truck, on the left side.
Q

Were you able to see the VIN number?

A

You look at it, you see the last six numbers of

the VIN number.
Q

Did you observe those?

A

Yes, I did.

Q

Do you know what those went to?

A

Those went to the stolen '68 truck I took the

report on, Mr. Singleton's truck.
Q

What did you do after observing this particular

VIN number?
A

I then read Mr. Nicholson his rights per Miranda.

Q

Did he indicate that he understood those rights?

A

Yes.

Q

And having those rights in mind, did he agree to

talk to you?
A

Yes, he did.

Q

What did he tell you after that?

32

on that, and that formed a part of his state of mind, it
is admissible for that purpose only, but not as to whether
the statement is true.
MR. HEWARD:

Your Honor, the statement is clearly

coming in to show it was true. This is simply a back door
way of getting it in.
THE COURT:

I disagree.

The state of mind of the

Defendant is critical, anyway.
MR.

HEWARD:

The Defendant has a right to tell

the Jury what his state of mind was.
THE COURT:

I know that.

admissible for this purpose.
Q

These statements are

Go ahead.

You heard the conversation between Quin and

David, right?
A

Yes.

Q

And what was the nature of that conversation?

A

Quin said that a Highway Patrolman came over to

ask him—okay, he was looking for David Nicholson, and he
wanted titles to all of the cars.
there.

And he only had one

And that was this white truck.

the other cars.

And Quin owned all

Well, then he turned around and told

David the Highway Patrolman was looking for him.
had to get some titles up on them.
unknown.

So then that was

Didn't talk to him any more.

back to Quin again.

And we

After that came

Quin said it was already cleared and

63

the Highway Patrolman said none of the cars were stolen.
MR. GRAVIS:

Okay.

I have nothing further.

CROSS-EXAMINATION
BY MR. HEWARD:
Q

How old are you, Mr. Reardon?

A

18.

Q

And you indicated you have been acquainted with

the Defendant for approximately five years?
A

Five or six years.

Q

See him quite a bit?

A

No.

Q

Do things together?

A

(Witness shakes head.)

Q

No?

A

Not hardly.

We do stuff, yeah.

We go over to

the mall.
Q

Okay.

Now as you indicated, you don't know when

this was and what vehicle were you in when you went down
to the location on Wall?
A

Yeah, I know what vehicle.

It was his white

truck.
Q

Whose white truck?

A

His.

Q

And what year truck was that?

A

I think it was a '78, '79.
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Q

Okay.

Now during—between—when did you finally

pick up your truck when it was fitted on the four wheel
drive frame?
A

It was the last Wednesday of May.

Q

Okay.

A

Yes.

Q

Now prior to picking up the truck, did you ever

That would have been about May 31st?

go over to Quin Sanders' place?
A

Yes.

Q

About how many times?

A

About two or three times a week.

Q

And what was the purpose of going over there?

A

I still owed money on the truck, and I helped him

fix his cars.
Q

Okay.

Now at any time did you suspect this frame

may be stolen?
A

I suspected the four wheel drive may have been

stolen, yes.
Q

And did you ever change your mind about that?

A

About three or four times.

But the main time

that I really changed my mind was when the Highway
Patrolman pulled out of Quin Sanders' yard.
Q

And about when was that?

A

Tuesday, the day before I got the truck.

Q

Okay.

And you were with Mr. Reardon, right?

71

A

Yes, I was.

Q

Okay.

And what was the nature of the

conversation you had with Mr. Sanders?
A

Quin told me that the Highway Patrolman come to

check all the vehicles, because Quin had approximately 13
or 14 cars in his yard.

And he says he needed to get the

tile from my truck, so he could certify that was a title
on my truck.

He needed a receipt on the Datsun because I

had not given it to him yet.
Q

So your truck was actually sitting in Quin's yard

at that time?
A

In pieces.

Q

What vehicle were you driving then?

A

I was walking, me and John was walking.

Q

Okay.

And now you picked up the car on the 31st,

correct?
A

Yes.

Q

And you were stopped by Officer Hall on the 2nd

of June, is that right?
A

Yes, I was.

Q

And did he tell you what he stopped you for?

A

Yes, that there was a suspicion that the vehicle

was stolen.
Q

Okay.

A

No.

And did he ask to search the vehicle?

He asked me if I had a title or
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Q

Do you recall what you told him?

A

Yes, I told him who I bought the truck from,

where he lived, where his parents lived, where his brother
lived.

I told him everything I knew about Quin Sanders.

Q

Okay.

the car.

Now, Officer Hall testified a woman was in

Do you recall having a conversation with her?

A

There was a woman there.

She was not in the car.

Q

She was by the car?

A

Yes.

Q

And who was that woman?

A

Debbie Fife.

Q

And do you know Debbie Fife?

A

Yes.

Q

And do you recall the conversation you had with

her?
A

Yes, I do.

Q

What did you tell her?

A

About two or three weeks, within the time I was

buying this four wheel drive frame, and Quin was putting
it together, I had talked with Debbie that I had suspicion
it might have been stolen because he had a lot of cars and
other vehicles go in and out of his yard.

Which they were

dismantled and disappeared.
Q

What was the conversation you had on June the 2nd

with her?
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A

She said I messed up real bad b because I had

suspicion it was stolen. And I told her that I had a
Highway Patrolman check the vehicle out and he said it was
okay.
Q

You are referring to a Highway Patrolman checking

the vehicle out, are you referring you actually went to
the Highway Patrol and had them check it out?
A

No, the Highway Patrolman showed up there.

Apparently the Highway Patrolman knows Quin.
Q

Okay.

You were talking about the Highway

Patrolman you saw leave the yard?
A

Yes.

Q

You never actually talked to the Highway

Patrolman, right?
A

No.

We was about a half block away and we saw

him pull out of Quin's driveway.
Q

Okay.

Now do you recall if you ever told Debbie

Fife, or Officer Hall, that you knew the truck was stolen?
A

No.

Q

June 2nd, did you believe the truck was stolen?

A

After I got arrested, I did.

Q

Okay.

And you have overheard Detective Acker

testify you gave him a lot of information on Quin Sanders,
is that right?
A

Yes, I did.
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THE COURT:

You don't have to wait until the time

of trial to surprise me, if you felt you shouldn't do that,
MR. HEWARD:

The proposed Instructions, your

Honor, the changes that I made deal specifically with your
breaking out of the crime of theft, the only changes are
in sub-2.

You had just the A, the exercising unauthorized

control of the property of Ed Singleton, to wit, a '68
truck.

I have included B and C, which is the statutory

language as to receiving, retaining or disposing of
property knowing it has been stolen, and, C, breaks it out
even further.

And the second Instruction deals with

possession of recently stolen property.

And I have

included at the bottom of that the case support.
THE COURT:

I could hold off on the second one

and give that after my preliminaries.

Mr. Gravis, were

you aware the State was alleging theft by receiving?
MR. GRAVIS:

I knew that was the only theory that

they could go on.
THE COURT:

Are you prepared to answer those

facts in this trial?
MR. GRAVIS: Yes.
THE COURT:

So you are not surprised by this?

MR. GRAVIS:

I am not surprised by this assertion.

MR. HEWARD:

Your Honor, I have the specific

cases out in my notebook regarding the charging under the
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information about the vehicle?
A

Not that I recall at this time.

Q

All right.

On or about the 2nd of June of 1989,

did you observe a vehicle that you thought matched the
description of the stolen vehicle?
A

Yes, I did.

Q

Where was that at?

A

It was northbound on Monroe Avenue just crossing

through the intersection at 24th Street.
Q

All right.

Did you stop that vehicle?

A

Yes, I did.

Q

Who was the driver?

A

The gentleman seated at the table, Mr. Nicholson.

Q

All right.

A

Yes, a juvenile, age about 16, an Eddie Coy.

Q

Did you inform Mr. Nicholson why you had stopped

Was there anyone else with him?

him?
A

Yes.

Q

Did he respond to that?

A

Yes.

Q

What did he respond?

A

He said he bought the truck two days ago.

Q

Okay.

A

I requested to see the registration, the title,

What did you do after that?

and some identification from him.
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A

There is some secret areas, and areas you would

be able to see.

Some areas list 6 or 8 digits, some list

•; digits.
Q

You lifted the hood, what were you able to see?

A

The last six digits of the VIN number is on the

frame on the left side if you are looking—just looking,
it would be from the left side of the truck if you were in
the position of the truck, on the left side.
Q

Were you able to see the VIN number?

A

You look at it, you see the last six numbers of

the VIN number.
Q

Did you observe those?

A

Yes, I did.

Q

Do you know what those went to?

A

Those went to the stolen '68 truck I took the

report on, Mr. Singleton's truck.
Q

What did you do after observing this particular

VIN number?
A

I then read Mr. Nicholson his rights per Miranda.

Q

Did he indicate that he understood those rights?

A

Yes.

Q

And having those rights in mind, did he agree to

talk to you?
A

Yes, he did.

Q

What did he tell you after that?
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on that, and that formed a part of his state of mind, it
is admissible for that purpose only, but not as to whether
the statement is true.
MR. HEWARD:

Your Honor, the statement is clearly

coming in to show it was true.

This is simply a back door

way of getting it in.
THE COURT:

I disagree.

The state of mind of the

Defendant is critical, anyway.
MR.

HEWARD:

The Defendant has a right to tell

the Jury what his state of mind was.
THE COURT:

I know that.

admissible for this purpose.
Q

These statements are

Go ahead.

You heard the conversation between Quin and

David, right?
A

Yes.

Q

And what was the nature of that conversation?

A

Quin said that a Highway Patrolman came over to

ask him—okay, he was looking for David Nicholson, and he
wanted titles to all of the cars.
there.

And he only had one

And that was this white truck.

the other cars.

And Quin owned all

Well, then he turned around and told

David the Highway Patrolman was looking for him.
had to get some titles up on them.
unknown.

So then that was

Didn't talk to him any more.

back to Quin again.

And we

After that came

Quin said it was already cleared and
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the Highway Patrolman said none of the cars were stolen.
MR. GRAVIS: Okay.

I have nothing further.

CROSS-EXAMINATION
BY MR. HEWARD:
Q

How old are you, Mr. Reardon?

A

18.

Q

And you indicated you have been acquainted with

the Defendant for approximately five years?
A

Five or six years.

Q

See him quite a bit?

A

No.

Q

Do things together?

A

(Witness shakes head.)

Q

No?

A

Not hardly.

We do stuff, yeah. We go over to

the ma 11.
Q

Okay.

Now as you indicated, you don't know when

this was and what vehicle were you in when you went down
to the location on Wall?
A

Yeah, I know what vehicle.

It was his white

truck.
Q

Whose white truck?

A

His.

Q

And what year truck was that?

A

I think it was a '78, '79.
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Q

Okay.

Now during—between—when did you finally

pick up your truck when it was fitted on the four wheel
drive frame?
A

It was the last Wednesday of May.

Q

Okay.

A

Yes.

Q

Now prior to picking up the truck, did you ever

That would have been about May 31st?

go over to Quin Sanders' place?
A

Yes.

Q

About how many times?

A

About two or three times a week.

Q

And what was the purpose of going over there?

A

I still owed money on the truck, and I helped him

fix his cars.
Q

Okay.

Now at any time did you suspect this frame

may be stolen?
A

I suspected the four wheel drive may have been

stolen, yes.
Q

And did you ever change your mind about that?

A

About three or four times.

But the main time

that I really changed my mind was when the Highway
Patrolman pulled out of Quin Sanders' yard.
Q

And about when was that?

A

Tuesday, the day before I got the truck.

Q

Okay.

And you were with Mr. Reardon, right?

71

A

Yes, I was.

Q

Okay.

And what was the nature of the

conversation you had with Mr. Sanders?
A

Quin told me that the Highway Patrolman come to

check all the vehicles, because Quin had approximately 13
or 14 cars in his yard.

And he says he needed to get the

tile from my truck, so he could certify that was a title
on my truck.

He needed a receipt on the Datsun because I

had not given it to him yet.
Q

So your truck was actually sitting in Quin's yard

at that time?
A

In pieces.

Q

What vehicle were you driving then?

A

I was walking, me and John was walking.

Q

Okay.

And now you picked up the car on the 31st,

correct?
A

Yes.

Q

And you were stopped by Officer Hall on the 2nd

of June, is that right?
A

Yes, I was.

Q

And did he tell you what he stopped you for?

A

Yes, that there was a suspicion that the vehicle

was stolen.
Q

Okay.

A

No.

And did he ask to search the vehicle?

He asked me if I had a title or

72

Q

Do you recall what you told him?

A

Yes, I told him who I bought the truck from,

where he lived, where his parents lived, where his brother
lived.

I told him everything I knew about Quin Sanders.

Q

Okay.

the car.

Now, Officer Hall testified a woman was in

Do you recall having a conversation with her?

A

There was a woman there.

She was not in the car.

Q

She was by the car?

A

Yes.

Q

And who was that woman?

A

Debbie Fife.

Q

And do you know Debbie Fife?

A

Yes.

Q

And do you recall the conversation you had with

her?
A

Yes, I do.

Q

What did you tell her?

A

About two or three weeks, within the time I was

buying this four wheel drive frame, and Quin was putting
it together, I had talked with Debbie that I had suspicion
it might have been stolen because he had a lot of cars and
other vehicles go in and out of his yard.

Which they were

dismantled and disappeared.
Q

What was the conversation you had on June the 2nd

with her?
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A

She said I messed up real bad b because I had

suspicion it was stolen. And I told her that I had a
Highway Patrolman check the vehicle out and he said it was
okay.
Q

You are referring to a Highway Patrolman checking

the vehicle out, are you referring you actually went to
the Highway Patrol and had them check it out?
A

No, the Highway Patrolman showed up there.

Apparently the Highway Patrolman knows Quin.
Q

Okay.

You were talking about the Highway

Patrolman you saw leave the yard?
A

Yes.

Q

You never actually talked to the Highway

Patrolman, right?
A

No. We was about a half block away and we saw

him pull out of Quin's driveway.
Q

Okay.

Now do you recall if you ever told Debbie

Fife, or Officer Hall, that you knew the truck was stolen?
A

No.

Q

June 2nd, did you believe the truck was stolen?

A

After I got arrested, I did.

Q

Okay.

And you have overheard Detective Acker

testify you gave him a lot of information on Quin Sanders,
is that right?
A

Yes, I did.
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